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1. I n c l u s i o n  o f  i n i t i a l  t e c h n i c a l  p r o p o s a l  i n  
c o m p e t i t i v e  r a n g e  d o e s  n o t  n e c e s s a r i l y  
e s t a b l i s h  t h a t  p r o p o s a l  was t e c h n i c a l l y  
a c c e p t a b l e ,  s i n c e  a g e n c y  may p r o p e r l y  i n c l u d e  
p r o p o s a l s  t h a t  may become a c c e p t a b l e  t h r o u g h  
d i s c u s s i o n s .  S u b s e q u e n t  r e j e c t i o n  o f  p r o -  
p o s a l  as  t e c h n i c a l l y  u n a c c e p t a b l e  b e c a u s e  
b e s t  a n d  f i n a l  o f f e r  d i d  n o t  c u r e  d e f i c i e n -  
c i e s  p o i n t e d  o u t  t o  o f f e r o r  is u p h e l d  when 
p r o t e s t e r  h a s  n o t  d i s p u t e d  t e c h n i c a l  r a n k i n g  
o r  a g e n c y ' s  c o m m e n t a r y  c o n c e r n i n g  p r o t e s t e r ' s  
d e f i c i e n c i e s .  

2. C l a i m  f o r  p r o p o s a l  p r e p a r a t i o n  c o s t s  is 
d e n i e d  w h e r e  g o v e r n m e n t  was n o t  a . r b i t r a r y  i n  
r e j e c t i n g  p r o p o s a l .  

I n c o ,  I n c .  ( I n c o ) ,  p r o t e s t s  t h e  a w a r d  o f  a c o n t r a c t  t o  
t h e  C o n t r o l  Data C o r p o r a t i o n  (CDC) u n d e r  r e q u e s t  f o r  p r o -  
p o s a l s  (RFP)  No. MDA902-83-R-0008, i s s u e d  by t h e  Armed 
F o r c e s  R a d i o  a n d  T e l e v i s i o n  S e r v i c e  (AFRTS). I n c o  c o n t e n d s  
t h a t  AFRTS e r r e d  i n  f i n d i n g  i t s  p r o p o s a l  t o  be  t e c h n i c a l l y  
u n a c c e p t a b l e  a n d  a r g u e s  t h a t ,  a s  t h e  l o w e s t  p r i c e d ,  
t e c h n i c a l l y  a c c e p t a b l e  o f f e r o r ,  i t  s h o u l d  h a v e  b e e n  a w a r d e d  
t h e  c o n t r a c t .  

We d e n y  t h e  p r o t e s t  b e c a u s e  w e  f i n d  t h a t  I n c o  h a s  n o t  
shown t h a t  t h e  AFRTS d e t e r m i n a t i o n  o f  t e c h n i c a l  
u n a c c e p t a b i l i t y  w a s  u n r e a s o n a b l e .  

The  s o l i c i t a t i o n  w a s  f o r  a r e q u i r e m e n t s  a n a l y s i s ,  
f e a s i b i l i t y  s t u d y ,  a n d  p r e l i m i n a r y  f u n c t i o n a l  d e s c r i p t i o n  o f  
a w o r l d w i d e  managemen t  i n f o r m a t i o n  s y s t e m .  The  RFP i n c l u d e d  
t h e  f o l l o w i n g  s t a t e m e n t  c o n c e r n i n g  e v a l u a t i o n  o f  o f f e r s  a n d  
a w a r d  o f  t h e  c o n t r a c t :  

" T e c h n i c a l  e x c e l l e n c e  is m a n d a t o r y  t o  
p r e c l u d e  e x c e s s i v e  s y s t e m  i m p l e m e n t a t i o n  a n d  
m a i n t e n a n c e  c o s t s  d u r i n g  t h e  s y s t e m ' s  l i f e  c y c l e .  
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T e c h n i c a l  q u a l i t y  ( a s  i n d i c a t e d  by  T e c h n i c a l  
A p p r o a c h  a n d  C o r p o r a t e  E x p e r i e n c e )  i s  c o n s i d e r e d  
o f  p r i m a r y  i m p o r t a n c e .  

" E v a l u a t i o n  o f  o f f e r s  w i l l  b e  a c c o m p l i s h e d  i n  
two s t e p s .  A l l  f a c t o r s  e x c e p t  c o s t  w i l l  b e  
e v a l u a t e d  i n  s t e p  o n e .  Of t h e s e  f a c t o r s ,  T e c h n i -  
c a l  A p p r o a c h  ( M l )  a n d  C o r p o r a t e  E x p e r i e n c e  a n d  
C a p a c i t y  (M4) a r e  c o n s i d e r e d  e q u a l  t o  e a c h  o t h e r  
a n d  t w i c e  a s  i m p o r t a n t  a s  a l l  o t h e r  f a c t o r s  c o n -  
s i d e r e d  i n  s t e p  o n e  (M2 a n d  M3).  A l l  o f f e r s  w h i c h  
a r e  c o n s i d e r e d  t e c h n i c a l l y  a c c e p t a b l e  u n d e r  t h e  
f i r s t  s t e p  o f  e v a l u a t i o n  w i l l  b e  e v a l u a t e d  f o r  
p r i c e  r e a l i s m  i n  s t e p  two.  Award w i l l  b e  made t o  
t h e  r e s p o n s i b l e  o f f e r o r  w h o s e  o f f e r  i s  t e c h n i c a l l y  
a c c e p t a b l e  a n d  who h a s  t h e  l o w e s t  r e a l i s t i c  
p r i c e .  " 

The RFP t h e n  l i s t e d  t h e  d e t a i l e d  s u b f a c t o r s  o f  w h i c h  t h e  
m a i n  f a c t o r s  were c o m p r i s e d .  

F i v e  p r o p o s a l s  were r e c e i v e d  i n  r e s p o n s e  t o  t h e  
s o l i c i t a t i o n  a n d  were s u b j e c t e d  t o  a t e c h n i c a l  e v a l u a t i o n .  
Two p r o p o s a l s  were f o u n d  t o  b e  t e c h n i c a l l y  u n a c c e p t a b l e .  Of 
t h e  t h r e e  o t h e r  p r o p o s a l s ,  CDC's p r o p o s a l  was r a t e d  h i g h e s t ,  
a n o t h e r  o f f e r o r ' s  p r o p o s a l  was r a t e d  s e c o n d ,  a n d  I n c o ' s  p r o -  
p o s a l  was  r a t e d  l a s t .  A c c o r d i n g  t o  AFRTS, I n c o ' s  p r o p o s a l  
w a s  a " b o r d e r l i n e "  c a s e ,  b u t  was i n c l u d e d  i n  t h e  c o m p e t i t i v e  
r a n g e  w i t h  t h e  two a c c e p t a b l e  p r o p o s a l s  b e c a u s e  i t  was 
t h o u g h t  t h a t  t h r o u g h  d i s c u s s i o n s  a n d  r e v i s i o n ,  I n c o ' s  
p r o p o s a l  m i g h t  become t e c h n i c a l l y  a c c e p t a b l e .  

T e c h n i c a l  a n d  p r i c e  d i s c u s s i o n s  w e r e  h e l d  w i t h  a l l  
t h r e e  o f f e r o r s  i n c l u d e d  i n  t h e  c o m p e t i t i v e  r a n g e .  I n c o  was 
a s k e d  t h e  m o s t  t e c h n i c a l  q u e s t i o n s  w h i c h  c e n t e r e d  p r i m a r i l y  
a r o u n d  a n  e v a l u a t e d  l a c k  o f  managemen t  a n a l y s i s  e x p e r i e n c e  
a n d  e x p e r t i s e .  A l l  t h r e e  o f f e r o r s  were a s k e d  f o r  a n d  
r e s p o n d e d  w i t h  b e s t  a n d  f i n a l  o f f e r s .  The  t e c h n i c a l  s c o r e s  
o f  a l l  o f f e r s  i n c r e a s e d ,  b u t  t h e  r e l a t i v e  r a n k i n g s  a n d  
d i s t a n c e s  b e t w e e n  t h e  t h r e e  o f f e r s  r e m a i n e d  a b o u t  t h e  same. 

AFRTS f o u n d  I n c o ' s  p r o p o s a l  t o  b e  t e c h n i c a l l y  
u n a c c e p t a b l e  b e c a u s e  i t  h a d  n o t  a d e q u a t e l y  r e s p o n d e d  t o  t h e  
t e c h n i c a l  q u e s t i o n s  p o s e d  d u r i n g  d i s c u s s i o n s .  E s s e n t i a l l y ,  
AFRTS c o n c l u d e d  t h a t  I n c o ' s  p r o p o s a l  d i d  n o t  d e m o n s t r a t e  t h e  
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l e v e l  of managemen t  a n a l y s i s  e x p e r i e n c e  a n d  e x p e r t i s e  t h a t  
w o u l d  b e  r e q u i r e d  t o  s u c c e s s f u l l y  p e r f o r m  t h e  c o n t r a c t .  
S i n c e  AFRTS d i d  n o t  c o n s i d e r  I n c o ' s  p r o p o s a l  t o  b e  t e c h n i -  
c a l l y  a c c e p t a b l e ,  i t  d i d  n o t  a n a l y z e  I n c o ' s  p r o p o s e d  p r i c e  
f o r  rea l i sm.  

The b e s t  a n d  f i n a l  p r i c e s  o f  t h e  t h r e e  o f f e r o r s  i n  t h e  
c o m p e t i t i v e  r a n g e  were: I n c o  - $ 3 9 3 , 7 4 2 ;  CDC - $ 4 2 0 , 0 0 0 ;  
t h e  t h i r d  f i r m  - $ 4 3 9 , 5 8 0 .  AFRTS a w a r d e d  t h e  c o n t r a c t  t o  
C D C  a s  t h e  l o w e s t  p r i c e d ,  t e c h n i c a l l y  a c c e p t a b l e  o f f e r o r .  

AFRTS d i s c o v e r e d  a f t e r  t h e  p r o t e s t  w a s  f i l e d  t h a t  t h e  
t e c h n i c a l  e v a l u a t o r s  h a d  i n a d v e r t e n t l y  w e i g h t e d  t h e  T e c h n i -  
c a l  A p p r o a c h  a n d  C o r p o r a t e  E x p e r i e n c e  f a c t o r s  t h r e e  times 
t h e  o t h e r  t e c h n i c a l  f a c t o r s  r a t h e r  t h a n  t h e  RFP s p e c i f i e d  
two  t i m e s .  A s  p a r t  o f  i t s  r e s p o n s e  t o  t h e  p r o t e s t ,  AFRTS 
p r o v i d e d  a r e e v a l u a t i o n  c h a r t  u s i n g  t h e  o r i g i n a l  s c o r i n g  
p e r c e n t a g e s  o f  p o i n t s  w i t h  t h e  p r o p e r  w e i g h t s .  The  c h a r t  
s h o w s  t h a t  t h e  r a n k i n g s  a n d  r e l a t i v e  s c o r e s  were n o t  
s i g n i f i c a n t l y  a f f e c t e d  by  t h e  m i s w e i g h t i n g .  C o n s e q u e n t l y ,  
AFRTS c o n c l u d e d  t h a t  i t s  o r i g i n a l  d e t e r m i n a t i o n s  c o n c e r n i n g  
t h e  t e c h n i c a l  a c c e p t a b i l i t y  o f  I n c o ' s  p r o p o s a l  a n d  t h e  a w a r d  
o f  t h e  c o n t r a c t  t o  C D C  r e m a i n e d  v a l i d .  I n c o  d o e s  n o t  a r g u e  
t h a t  t h e  m i s w e i g h t i n g  o f  t h e  i n i t i a l  e v a l u a t i o n  made a n y  
d i f f e r e n c e  i n  t h e  r a n k i n g s ,  a n d  t h e  r e s c o r i n g  c h a r t s  show 
t h a t  a s  t h e  ca se .  T h e r e f o r e ,  w e  w i l l  n o t  c o n s i d e r  t h i s  a s  
a n  i s s u e  i n  t h e  p r o t e s t .  

I n c o  a r g u e s  t h a t  i t s  t e c h n i c a l  p r o p o s a l  was n o t  
t e c h n i c a l l y  u n a c c e p t a b l e .  A s  s u p p o r t  f o r  t h i s  c o n t e n t i o n ,  
I n c o  p o i n t s  o u t  t h a t  i t s  i n i t i a l  t e c h n i c a l  p r o p o s a l  was 
i n c l u d e d  i n  t h e  c o m p e t i t i v e  r a n g e  f o r  d i s c u s s i o n s ,  a n d  t h a t  
i t  was a s k e d  f o r  a b e s t  a n d  f i n a l  o f f e r .  I n c o  a l s o  p o i n t s  
t o  a B o a r d  o f  Awards  f o r m  d a t e d  a f t e r  b e s t  a n d  f i n a l  o f f e r s  
w h i c h  l i s t s  I n c o ' s  o f f e r  among t h e  t e c h n i c a l l y  a c c e p t a b l e  
o f f e r s  r a t h e r  t h a n  among t h e  t e c h n i c a l l y  u n a c c e p t a b l e  
o f f e r s .  

AFRTS's r e s p o n s e  i s  t h a t  I n c o ' s  i n i t i a l  p r o p o s a l  was 
i n c l u d e d  i n  t h e  c o m p e t i t i v e  r a n g e  n o t  b e c a u s e  i t  was t e c h n i -  
c a l l y  a c c e p t a b l e ,  b u t  r a t h e r  b e c a u s e  i t  was c o n s i d e r e d  
d e f i c i e n t ,  b u t  c a p a b l e  o f  b e i n g  made t e c h n i c a l l y  a c c e p t a b l e  
t h r o u g h  d i s c u s s i o n s .  A c c o r d i n g  t o  AFRTS, i t  is l e g a l l y  . 

p r o p e r  t o  i n c l u d e  s u c h  a p r o p o s a l  i n  t h e  c o m p e t i t i v e  r a n g e  
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and later to find it technically unacceptable if it does not 
improve sufficiently after discussions and a revised best 
and final offer. Further, AFRTS states that it is required 
to adhere to the format in completing the Board of Awards 
form. That format provides only entries for technically 
acceptable and technically unacceptable firms. It does not 
provide a category for firms that were initially potentially 
acceptable, but finally unacceptable. AFRTS states that it 
listed Inco in the acceptable category because only that 
category permitted both initial and final technical ratings 
to be entered for each offeror. Since the format was 
required to be strictly followed, AFRTS was forced to list 
Tnco in that category. 

It is proper, and in fact preferable, to include in the 
competitive range proposals that are not technically accept- 
able, but that may become acceptable through discussions. 
Eastern Marine, Inc., B - 2 1 3 9 4 5 ,  March 2 3 ,  1 9 8 4 ,  84-1 
C.P.D. 1 3 4 3 .  Consequently, the fact that a proposal is 
included in the competitive range does not necessarily mean 
that it was found to be technically acceptable. Also, once 
such a proposal is included in the competitive range, i t  may 
properly be rejected as technically unacceptable either 
before or after best and final offers if it has not become 
technically acceptable. Eastern Marine, Inc., B - 2 1 3 9 4 5 ,  
supra; A. T. Kearney, Inc., B - 2 0 5 0 2 5 ,  June 2 ,  1 9 8 2 ,  82-1 
C.P.D. 1 5 1 8 .  Therefore, we find unpersuasive Inco's 
argument that the inclusion o f  its proposal in the 
competitive range and the request for a best and final offer 
show that its proposal was technically acceptable. 

Additionally, we find Inco's argument concerning the 
Board of Awards form to be an exaltation of form over sub- 
stance. AFRTS has provided technical rankings and substan- 
tive commentary concerning Inco's deficiencies in support of 
its finding that Inco was technically unacceptable. Tnco 
has not disputed the rankings o r  the deficiencies, but has 
only pointed to matters of form. We find that this does not 
satisfy the protester's burden of showing that the agency's 
finding of technical unacceptability was unreasonable. 

Tnco also complains that the evaluation was not done in 
the "two-step" process contemplated in the RFP. That is, 
AFRTS did not first make a final determination of technical 

, 
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a c c e p t a b i l i t y  b e f o r e  c o n s i d e r i n g  p r i c e .  R a t h e r ,  AFRTS h e l d  
t e c h n i c a l  a n d  p r i c e  d i s c u s s i o n s  t o g e t h e r .  

I n  o u r  v i e w ,  AFRTS c o m p l i e d  w i t h  t h e  RFP. The 
e v a l u a t i o n  p r o v i s i o n  s t a t e s  t h a t  o n l y  t e c h n i c a l l y  a c c e p t a b l e  
o f f e r o r s  w i l l  b e  e v a l u a t e d  f o r  p r i c e  rea l i sm.  I t  d o e s  n o t  
s t a t e  t h a t  t e c h n i c a l  a n d  p r i c e  d i s c u s s i o n s  w i l l  b e  s e p a r a t e  
o r  t h a t  o n l y  t e c h n i c a l l y  a c c e p t a b l e  o f f e r o r s  w i l l  b e  p e r -  
m i t t e d  t o  s u b m i t  a p r i c e .  I n  t h i s  i n s t a n c e ,  o n l y  t e c h n i -  
c a l l y  a c c e p t a b l e  o f f e r o r s '  p r i c e s  were e v a l u a t e d  f o r  p r i c e  
r e a l i s m .  I n  a n y  e v e n t ,  w e  f a i l  t o  s ee  how t h e  m e r g i n g  o f  
p r i c e  a n d  t e c h n i c a l  d i s c u s s i o n s  p r e j u d i c e d  I n c o  i n  
c o n n e c t i o n  w i t h  t h e  a w a r d  o f  t h e  c o n t r a c t .  

F i n a l l y ,  I n c o  r e q u e s t s  p r o p o s a l  p r e p a r a t i o n  c o s t s  i n  
t h e  e v e n t  t h a t  i t s  p r o t e s t  i s  d e n i e d .  S u c h  c o s t s  c a n  o n l y  
b e  r e c o v e r e d ,  h o w e v e r ,  i f  t h e  g o v e r n m e n t  h a s  a c t e d  a r b i -  
t r a r i l y  i n  r e j e c t i n g  a p r o p o s a l .  B u r r o u g h s  C o r p o r a t i o n ,  
B-211511, December  27, 1983, 84-1 C.P.D.  1 24. I n  v i e w  of 
o u r  c o n c l u s i o n s  a b o v e ,  w e  d e n y  t h e  c la im.  
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